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MISCELLANEOUS SURETY BONDS AND
THE RESTATEMENT
JAMES A. BLACK, JR.*
I. INTRODUCTION
The purpose of this Article is generally to discuss miscellaneous
surety bonds and specifically to relate issues raised by the Restate-
ment (Third) of Suretyship currently being drafted by the Ameri-
can Law Institute (ALI). For the purposes of this Article, all refer-
ences to the Restatement will be to Tentative Draft Number Two,
dated April 2, 1993.' This draft covers Chapter 3, Incidences of
Suretyship Status, and includes sections 18 to 45. It should be
noted that this draft, at the time of this writing, has not been con-
sidered by the membership of the ALI and therefore does not re-
present the position of the Institute.2
In discussing miscellaneous surety bonds, one must necessarily
first define the scope of what is being considered as a "miscellane-
ous surety bond." For the purposes of this Article, miscellaneous
surety bonds will include court bonds, that is, both court fiduciary
and court guaranty bonds, as well as license and permit bonds.
Public official bonds, which are sometimes classified as miscellane-
ous surety bonds, will not be treated herein. Other examples of
miscellaneous surety bonds include customs bonds, trustees bonds,
lost instrument bonds, and livestock, market agency, and packers'
bonds. Obviously, this Article cannot deal in detail with all these
bonds; however, some general information concerning these bonds
and the unique problems they present will be useful prior to a dis-
cussion of the proposed Restatement provisions that will have an
impact upon these matters. Because the term "miscellaneous" im-
plies a grouping together of bonds that may have little or nothing
* Vice President, Fidelity and Deposit Company of Maryland. Member, Board of Advis-
ers, Restatement (Third) of Suretyship.
1. RESTATEMENT (THIRD) OF SURETYSHIP (Tent. Draft No. 2, 1993).
2. Tentative Draft No. 2 was submitted to the members of the American Law Institute
for discussion at the Seventieth Annual Meeting on May 11-14, 1993.
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if common-other than the fact that they each represent a sub-
class too small to warrant an entire treatise of its own-this Article
will deal with bonds that vary greatly in their purposes and terms.
II. MISCELLANEOUS SURETY BONDS
A. License and Permit Bonds
Probably the greatest number and widest variety of bonds fall
within the general category of license and permit bonds.' A license
bond has been defined as being "usually conditioned on compli-
ance with a statute or ordinance and permit[ting] the conduct and
business as a whole."' 4 A permit bond has been defined as being
"conditioned on satisfaction of the terms of the permit under
which permission is granted to perform certain acts incidental to
the conduct of a business."5 Notwithstanding this distinction, most
people and most commentators use the terms interchangeably
These bonds not only ensure compliance with statutes and regu-
lations, but also quite often provide a remedy to private persons
who may have been harmed by the lack of faithful performance by
the licensee.6 Further, these bonds frequently protect the financial
interest of governing bodies by guaranteeing the collection and
payment of taxes.1
A typical license or permit bond is displayed in Appendix A. The
terms of the bond are quite simple. The principal, the surety, and
the penalty amount are set forth on the face of the bond. The li-
cense or permit is described, and the term of the bond is clearly
noted. The bond states the condition of the obligation:
3. Frank Keech and Price Hayden list over 309 types of license and permit bonds. See
Frank B. Keech et al., Miscellaneous Bonds, in HANDLING FIDELITY, SURETY AND FINANCIAL
RISK CLAIMS § 10.1, § 10.2, at 201-04 (Robert F Cushman et al. eds., 2d ed. 1990). Even
that extensive listing of bonds, which includes such esoteric things as bonds for entomologi-
cal services, vaults under sidewalks, and shooting gallery operators, does not pretend to be
an exhaustive listing of every kind of bond that may be required. Id. at 201. In fact, to
attempt to develop such a list would be impossible, for practically every day some jurlsdic-
tion-federal, state, or local-places into effect a requirement for such a bond. These bonds
may be required of various trades, professions, or businesses to ensure compliance with a
statutory regulation or to protect consumers and other public or private interests.
4. Id. § 10.1, at 199.
5. Id.




.[I]f the above bounden Principal as such licensee or permittee
shall indemnify said Obligee against all loss, costs, expenses or
damage to it caused by said Principal's non-compliance with or
breach of any laws, statutes, ordinances, rules or regulations per-
taining to such license or permit issued to the Principal, which
said breach or non-compliance shall occur during the term of
this bond, then this obligation shall be void, otherwise to remain
in full force and effect.'
In order to determine just what this obligation entails, one must
examine the regulation, statute, or ordinance that provides for the
bond. Such regulations can be quite voluminous and often provide
a direct action by third-party beneficiaries against the bond.9
One of the problems that frequently arises in claims on license
and permit bonds is that the amount of the bond is relatively low
in proportion to the potential number of claimants and damages
on the bond. Thus, the surety may be faced with claims that ex-
ceed the penalty of the bond. Even if known claims are less than
the bond penalty, undisclosed claimants may arise after payments,
in which event the total liability might exceed the bond penalty
Sometimes the bonds will provide for a first come, first served de-
termination of a liability However, frequently the bond is silent on
this point and the surety may be forced to bring an interpleader
action, or an action in the nature of an interpleader, to preserve its
defense of limiting its loss to the bond penalty
Even though additional parties are often given rights under
these bonds, the bonds remain three-party contracts among the
principal, the obligee, and the surety 10 A surety customarily uses
an application for the bond that contains indemnification language
by which the principal, and sometimes additional indemnitors,
agree to hold the surety harmless from any loss, cost, or expense
incurred as a result of having written the bond." The indemnifica-
tion provision often gives the surety the right to settle any dis-
puted claims in good faith and to recover such payments along
with any interest and collection costs, including expenses incurred
8. License and/or Permit Bond, Fidelity and Deposit Company of Maryland. A sample
bond is displayed infra Appendix A.
9. Keech et al., supra note 3, § 10.2, at 206.
10. 9 JOHN A. APPLEMAN & JEAN APPLEMAN, INSURANCE LAW AND PRACTICE § 5273 (1981).
11. See id. § 5276.
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in investigating the claim. As a practical matter, very few claims
arise on these bonds unless the principal is, in fact, insolvent. This
is a matter of common sense-a principal will not normally allow a
dispute with an agency or customer that could threaten his license
or put him out of business to arise. Thus, most of these matters are
taken care of in the early stages, unless the business is failing, at
which time large numbers of claims typically arise. As I have indi-
cated previously, a close reading of the statute, regulation, or ordi-
nance governing these bonds is necessary to determine the liability
and extent of liability on the bonds. 2
B. Court Bonds
The term "court or judicial bond" usually refers to bonds that
can be further subdivided into either court guaranty bonds or
court fiduciary bonds. Court guaranty bonds usually take the form
of financial guaranties that are required in connection with law-
suits and, depending on the circumstances, may be required of ei-
ther the plaintiff or the defendant."3 Thus, a plaintiff who is seek-
ing a prejudgment attachment may be required to file an
attachment bond, while a defendant who seeks to have an attach-
ment released may be required to furnish a release of attachment
bond. 4 There are other court bonds, such as injunction bonds and
dissolution-of-injunction bonds, which may be required in various
circumstances.'5 Probably the most common court bond is the su-
persedeas, or appeal, bond, which guarantees the payment of a
judgment plus costs should an appeal be unsuccessful.16 Due to the
financial guaranty nature of these bonds, the principal or some in-
terested third party often must provide collateral in order to ob-
12. See supra text accompanying note 9.
13. See Keech et al., supra note 3, § 10.27, at 229-32 (discussing the uses of judicial
bonds); see also FED R. Civ. P 56(c) (providing for the posting of a bond in certain
circumstances).
14. See Keech et al., supra note 3, § 10.27, at 229-32.
15. See id. at 231.
16. See Michael I. Less et al., Fiduciary Bonds and Appeal/Supersedeas Bonds, in HAN-
DLING FIDELITY, SURETY, AND FINANCIAL RISK CLAIMS, supra note 3, § 4.1, §§ 4.7-.14. It is
important to note the slight distinction between an appeal bond, which is intended to cover
only court costs, and a supersedeas bond, which is intended to satisfy judgment against
appellant if the appeal is unsuccessful. Id. § 4.7, at 69; see also FED. R. App. P 7 (permitting
a district court to require an appellant to file a bond to ensure payment of costs on appeal).
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tam suretyship.17 Additionally, it is customary to obtain the in-
demnity of a strong third party to protect the surety from loss.' 8
One must remember that a surety bond is deposited with the
court in place of a cash deposit; therefore, the court will treat it as
such. Courts consider the placement of a bond as submission to the
jurisdiction of the court, 9 and although notice to the surety is re-
quired, usually little or no'recourse is available when an action to
surcharge a bond occurs, often with just a summary notice and
hearing. Thus, when faced with a demand under a court bond, the
surety needs to move quickly to determine whether the asserted
liability is due and either make quick arrangements to have the
principal pay the judgment or pay the judgment itself and seek
recovery later from the principal, indemnitors, or collateral. Obvi-
ously, time is of the essence, and the surety must move speedily to
notify the principal, the indemnitors, and the collateral owners.
As a practical matter, the principal and obligee will often agree
to a settlement, or sometimes even to the full amount of the judg-
ment, with the principal intending that the collateral posted with
the surety be used to satisfy the judgment or obligation. Agree-
ments as to the amount and the timing of the payments are often
made without any notice to the surety Typically, the surety's first
notice will consist of a call from the principal's attorney stating
that he is coming over to pick up the collateral in order to satisfy
the judgment. Because the principal's attorney may have already
made other commitments, such as payment of the judgment that
afternoon, this can cause some consternation to the surety who
never intended that the collateral be used to pay the judgment,
but rather, intended that the collateral secure the surety in the
event that the principal was unwilling or unable to satisfy the
judgment.
If the surety were to release the collateral without release of the
accompanying judgment, the surety would be exposed to liability
should something go wrong.20 Furthermore, should a bankruptcy
petition be filed, the possibility remains that the payment might
17. See 11A APPLEMAN & APPLEMAN, supra note 10, § 6685.
18. See id. § 6662.
19. See, e.g., FED. R. APP. P. 8(b); FED. R Civ. P 65.1.
20. See 11A APPLEMAN & APPLEMAN, supra note 10, § 6688 n.1 (stating the general rule
that the surety need not return the security until discharged from liability to the obligee).
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be considered a preference, in which case it would have to be re-
turned.21 Thus, when faced with this situation, the best practice
for the surety is to make a cash payment from its own account and
then to reimburse itself from the collateral. If possible, a surety
will obtain a letter of direction from the principal that instructs
the surety to pay the loss and simultaneously authorizes the surety
to reimburse itself from the collateral. The letter should specify
the amount of the payment and to whom it is payable, and it
should acknowledge that the principal (or its attorney) is responsi-
ble for obtaining all the necessary releases and satisfaction of judg-
ment. The letter is good practice, but not necessary The terms of
the indemnity and collateral agreements will allow the surety to so
act.
When one confronts an attorney who has agreed to make deliv-
ery within the next hour, convincing him that he needs to follow
all of these steps can be very difficult. Although these matters may
be unpleasant from time to time, one must remember that sooner
or later, unless these procedures are followed strictly, the surety
will have released the collateral while remaining obligated on the
bond.
One final word of caution: quite often, a principal will assert that
because an appeal was successful, the bond, by its terms, is no
longer in effect and the principal may seek return of its collateral.
In these cases, the surety must be very careful to ascertain that the
judgment has in fact been overturned, that such action is final, and
that there can be no further reinstitution of the action that might
give rise to liability under the bond.22
The other classification of court bonds is court fiduciary bonds.
These bonds are written on behalf of administrators, executors,
guardians, trustees, and receivers, guaranteeing their faithful per-
formance and proper accounting for estate assets.23 Once again,
21. See 11 U.S.C. § 547 (1988).
22. See 10 APPLEMAN & APPLEMAN, supra note 10, §§ 6015-6016 (discussing the effects of
affirmance or reversal of a judgment against the principal/appellant and the effects of suc-
cessive appeals); Less, supra note 16, §§ 4.13-.14 (discussing the discharge of the surety and
liability of the surety on successive appeals).
23. See generally 9A APPLEMAN & APPLEMAN, supra note 10, §§ 5450 (discussing guardi-
ans), 5464 (executors and administrators), 5479 (receivers), 5482 (trustees); Less, supra note
16, §§ 4.2-.6 (discussing fiduciary bonds).
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these bonds are normally required by statute, 4 and the statutes
requiring them are diverse. When dealing with any of these bonds,
one must examine the statute very closely to determine how and
by whom a claim can be made against the bond. In the majority of
cases, the determination of liability-both its existence and its
amount-is made in the very court that required the bond. Such
actions are normally filed by a successor, and the actual finding of
liability is deemed a "surcharge of the bond." As with any other
bond, it is incumbent upon the surety to investigate promptly any
asserted claim because, once again, the surety is usually deemed to
have submitted to the jurisdiction of the court and can expect
matters to move quickly once a claim or demand has been made. 5
In some cases, especially those involving administrators or
guardians and mostly cash assets, a joint-control account may be
established which allows the withdrawal of funds by the adminis-
trator or guardian only upon the countersignature of the attorney
or other representative of the surety Because expenditures are
supposed to have court approval, sureties are often willing to allow
the principal's attorney to be a signatory to the joint-control ac-
count, relying on the attorney to make sure that the unsophistica-
ted administrator or guardian has proper court approval before
making any expenditures. From time to time, sureties have been
able to recover from the attorney if a loss subsequently occurs as a
result of the attorney's failure to obtain the proper approval. A few
states have passed legislation prohibiting an attorney from indem-
nifying or becoming liable on joint-control accounts in these cir-
cumstances, unless he is also the administrator or guardian.2 6
C. Customs Bonds
Customs bonds are another specialized type of bond ordinarily
included within the miscellaneous bonds category Generally, these
bonds guarantee the payment of customs duties, fines, penalties,
24. See, e.g., UNIF. GUARDIANSHIP AND PROTECTIVE PROCEEDINGS ACT § 2-310, 8A U.L.A.
498 (1982).
25. See supra note 19 and accompanying text.
26. See, e.g., OHIO REV. CODE ANN. § 2111.091 (Baldwin 1993).
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and damages to the United States Bureau of Customs (Bureau)."
Because of the volume of business covered by these bonds and the
difficulty in administering the collection of duties, fines, penalties,
and damages, the Bureau has developed very structured proce-
dures for billing both the principal and surety for alleged amounts
due. The person receiving notice of these claims would do well to
follow very closely the procedures set forth by the Bureau.
Typically, the first notice of a claim is a demand by the Bureau
on Customs Form 5955A for fines, penalties, or liquidated dam-
ages.28 This form is normally sent first to the principal, with a copy
going to the surety 29 If the demand goes unanswered, the Bureau
will then send a demand to the surety"0 with a copy going to the
principal. The purpose of Form 5955A is to place the principal and
the surety on notice of the Bureau's demand and to provide spe-
cific information concerning the infraction by identifying and spec-
ifying the port where the infraction occurred, the amount of the
demand, and, in some cases, by setting forth a mitigation amount
offered by the Bureau." Normally, the surety will set up a file to
monitor the receipt of any demands, advise the principal that it
has received the demand, and obtain information concerning the
principal's response and proposed solution to the matter.
When the matter has progressed to the point that a demand no-
tice has been addressed and delivered directly to the surety, 2 it
should be clear to the surety that the principal has not responded
adequately to the initial notification. At this point, the surety
needs to take further action concerning the claim. The first step is
for the surety to ascertain that the information received from the
Bureau is complete and correct. It is not uncommon to receive in-
27. See generally 19 C.F.R. §§ 113.0-.73 (1992) (setting forth general Bureau require-
ments applicable to customs bonds); 10A APPLEMAN & APPLEMAN, supra note 10, §§ 6164-
6174 (discussing customs duties bonds); RUTH F STURM, CUSTOMS LAW AND ADMINISTRATION
§ 3.3 (1980) (discussing when and of whom customs bonds may be required).
28. Notice of Penalty or Liquidated Damages Incurred and Demand for Payment, Cus-
toms Form 5955A. A sample Form 5955A is displayed infra Appendix B.
29. See 19 C.F.R. § 172.1(a).
30. Id. § 172.12(b)(2).
31. See infra Appendix B.
32. This scenario is distinguishable from that in which the surety merely receives a copy
of the demand notice sent to the principal. See supra notes 29-30 and accompanying text.
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complete or incorrect information; it is even possible that the
surety is incorrectly named on a particular bond.
Once Form 5955A is mailed to the principal, the time begins to
run for a response.3 Within thirty days of the issuance of the de-
mand, the principal has the right to file a petition for relief re-
questing cancellation or mitigation of the demand.34 Within ten
days of the expiration of the petition period, the Bureau will make
demand on the surety3 5 The surety will then have an additional
thirty days from the date of this notification to file its own petition
for relief.36 The surety is entitled to use any and all defenses avail-
able to the principal and is also entitled to the same mitigations. If
relief afforded to the principal subsequent to its filing a petition
remains unpaid, the surety is notified and given an additional
thirty days to file a petition on its own behalf or pay the mitigated
amount.3 7
If the principal or surety does not successfully contest the 5955A
or if the mitigated amount is not paid, the Bureau will issue a
Form 6084.38 This is not a notification to the surety or principal of
a demand; it is a bill delivered to the surety with the expectation
that the surety will remit payment to the Bureau.
The surety must respond promptly to demands made by the Bu-
reau and take immediate action to investigate and resolve the
claims. Because it has so little time to determine whether a claim
is valid, the surety should establish good lines of communication
with the principal so that it can meet the various deadlines.
III. MISCELLANEOUS BONDS AND THE RESTATEMENT
The real purpose of this Article is not to describe in detail all of
the types of miscellaneous bonds, but rather to examine these
bonds as they relate to the most recent draft of the developing Re-
33. See 19 C.F.R. § 172.12(b)(1).
34. Id. Filing deadlines can be extended at the discretion of the Bureau's district director.
Id. Some ports will allow as much as an additional ninety days to file, but thirty days should
be regarded as the rule.
35. Id. § 172.12(b)(2).
36. Id.
37. OFFICE OF COMMERCIAL OPERATIONS, U.S. CUSTOMS SERV., PUB. No. HB 4400-01, FINES,
PENALTIES & FORFEITURES HANDBOOK, at LDS-4 (1986).
38. United States Customs Service Bill, Customs Form 6084.
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statement (Third) of Suretyship.3 9 The remainder of this Article
will examine some of the proposed provisions of the Restatement
to see how well they work within the context of miscellaneous
surety bonds. Specifically, Tentative Draft Number Two of the Re-
statement deals with Chapter 3, entitled "Incidents of Suretyship
Status," topics 2 and 3.4" Topic 2 is the "Secondary Obligor's Re-
course Against Principal Obligor" with respect to reimbursement,
restitution, and subrogation.41 Topic 3 is the "Obligee's Rights
Against Secondary Obligor-Generally, and as Affected by Acts of
Obligee" and includes sections covering general principles, surety-
ship defenses, and the obligee's enforcement of the underlying
obligation.42
Before elaborating on the specifics of these sections and how
they relate to miscellaneous bonds, I must note that I will address
these questions from the standpoint of a corporate surety, rather
than that of a personal gratuitous surety Often a corporate
surety's practice is to require the principal and/or other interested
parties to agree to indemnification of the surety in the event that
the surety is called upon to answer for the principal's default. Ad-
ditionally, the surety may require the posting of collateral. In any
event, whether collateral or additional indemnity is required, these
agreements generally give the surety the right to settle any claims
and recover its losses, costs, and expenses from the principal and
the indemmtors.43
Importantly, the obligations of these bonds vary in scope from
the general statement contained in a trustee bond requiring "the
faithful performance by the undersigned principal of his official
duties as trustee" to the agreement in a supersedeas bond to pay a
final judgment.4 4 Thus, the obligation may be as simple as the pay-
ment of money, or as complex as compliance with various laws and
regulations. From the corporate surety's standpoint, it is irrelevant
39. RESTATEMENT (THIRD) OF SURETYSHIP (Tent. Draft No. 2, 1993). As one must necessa-
rily conclude, there are far too many different types of surety bonds to describe them all in
detail in just one article.
40. Id. at xi-xiii.
41. Id. at xi.
42. Id. at xii-xiii.
43. 11 APPLEMAN & APPLEMAN, supra note 10, §§ 6515-6526, 6675-6679.
44. See generally id. §§ 6662-6667.
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whether the obligation requires payment of money or responsibil-
ity for damages flowing from noncompliance with a regulation. The
surety is dependent upon the principal to fulfill the underlying ob-
ligation. If the obligation is satisfied, the surety has no further ob-
ligation. If it is not, the surety must satisfy the obligation and look
to its remedies against the principal or others.
Turning to the Restatement, under section 18, which imposes a
duty on the principal obligor to reimburse the secondary obligor
when the principal obligor has notice of the secondary obligation,40
a corporate surety will be little concerned with whether the princi-
pal obligor is charged with notice of the obligation. This is because
the principal obligor will have signed the surety bond, and thus
will not only be charged with notice, but will in fact have actual
notice of his obligation under the bond. In some jurisdictions,
when dealing with a court or appeal bond, the notation may be
made on the court record and the principal may not actually sign
the bond; however, the notation will be entered by the principal's
attorney, thus there can be no question of notice of the obligation.
A matter of much concern to the surety is the fact that the obli-
gation to reimburse does not arise until the time for performance
pursuant to the underlying obligation.47 First of all, the* surety
should not be called upon to perform its secondary obligation prior
to the time for performance of the underlying obligation. If the
surety must perform first, it will be then forced to look to the prin-
cipal obligor for reimbursement. Although this duty of reimburse-
ment is an important aspect of the suretyship status, it does not
sufficiently protect the surety from loss because, by its nature, it
45. Duty of Principal Obligor to Reimburse Secondary Obligor
(1) Except as provided in § 20, when the principal obligor is charged with
notice of the secondary obligation it is the duty of the principal obligor to re-
imburse the secondary obligor to the extent that the secondary obligor:
(a) performs the secondary obligation; or
(b) makes a settlement with the obligee that discharges the principal
with respect to the underlying obligation.
(2) The duty of the principal obligor to reimburse the secondary obligor
does not arise until the time for performance pursuant to the underlying
obligation.
RESTATEMENT (THIRD) OF SURETrSHIP § 18 (Tent. Draft No. 2).
46. See id. § 18(1).
47. See id. § 18(2).
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requires the surety first to suffer a loss. Therefore, the surety will
be very interested in those rights which it has or may acquire that
it can assert to avoid suffering a loss. For example, indemnity
agreements and collateral agreements enable the surety to call
upon the principal or others and utilize such collateral to protect
itself from sustaining a loss.4 8
Section 19 deals with the measure of reimbursement to which
the secondary obligor is entitled.4e Although the general law set
forth by the Restatement is that the surety is entitled to reim-
bursement of the reasonable cost of performance, 0 including ex-
penses incurred in the investigation and assertion of defenses to
the action,51 the cost of an action necessary to collect the reim-
bursement from the principal obligor is not included as a "reasona-
ble cost."'52 The Reporter for the Restatement cites the case of
Burr v. Lichtenheim53 as authority for this generally recognized
principle. Thus, once again, sureties normally include the right to
be reimbursed for collection costs in their indemnity and collateral
agreements.
Section 20 deals with situations in which the duty to reimburse
does not arise.54 The surety undoubtedly is interested in this sec-
48. See 11A APPLEMAN & APPLEMAN, supra note 10, §§ 6662-6667.
49. Measure of the Reimbursement to Which Secondary Obligor is Entitled
(1) When the principal obligor has a duty to reimburse the secondary obli-
gor (§ 18), that duty is to reimburse the secondary obligor for the reasonable
cost of performing the secondary obligation, including incidental expenses.
(2) If satisfaction of the principal obligor's duty to the obligee pursuant to
the underlying obligation is limited to a particular fund or property, satisfac-
tion of the duty of reimbursement is limited to the same fund or property.
RESTATEMENT (THIRD) OF SURETYSHIP § 19 (Tent. Draft No. 2).
50. Id. § 19(1).
51. Id. § 19 cmt. a.
52. Id.
53. 460 A.2d 1290 (Conn. 1983), cited in RESTATEMENT (THIRD) OF SURETYSHIP § 19 re-
porter's note (Tent. Draft No. 2).
54. When the Duty to Reimburse Does Not Arise
(1) Notwithstanding § 18, the principal obligor has no duty to reimburse
the secondary obligor to the extent that:
(a) that duty is discharged in insolvency proceedings;
(b) if the underlying obligation is contractual, the principal obligor
lacked capacity to enter into that obligation;
(c) the principal obligor had a defense to the underlying obligation that,
pursuant to the terms of the secondary obligation, was not available to the
secondary obligor;
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tion, especially subsection 20(1)(d), which provides that the princi-
pal obligor has no duty to reimburse the secondary obligor to the
extent that the obligee's release of the principal obligor has re-
leased the principal's duty to reimburse the secondary obligor pur-
suant to section 35 of the Restatement.55 This provision is of great
concern to the surety because in simple terms, the surety does not
anticipate remaining liable for an obligation that its principal has
satisfied or from which the principal has been released.
Other provisions of the Restatement of particular interest to the
surety are subsections 20(1)(e) and (f), which appear to set forth
an exception to the rule that the principal has no duty to reim-
burse the surety if the surety had notice of a defense to the under-
lying secondary obligation.56 Despite the notice, if the surety was
under business compulsion to perform, or if its business decision to
(d) pursuant to § 35, the obligee's release of the principal obligor with
respect to the underlying obligation has released the principal obligor's
duty to reimburse the secondary obligor; or
(e) at the time of performance or settlement of that obligation the sec-
ondary obligor had notice of a defense of the principal obligor to the under-
lying obligation that was available to the secondary obligor as a defense to
the secondary obligation ( 30), unless the secondary obligor was under
business compulsion to perform the secondary obligation; or
(f) at the time of performance or settlement of the secondary obligation,
the secondary obligor had notice of a defense to the secondary obligation
that was not available to the principal obligor as a defense to the underly-
ing obligation, unless it was a reasonable business decision to perform or
settle the secondary obligation despite that defense or the secondary obligor
was under business compulsion to perform the secondary obligation.
(2) For purposes of subsection (1)(e)[ ]:
(a) a secondary obligor has notice of a defense of the principal obligor to
the underlying obligation available to the secondary obligor as a defense to
the secondary obligation if that defense would be revealed to the secondary
obligor by making such inquiry of the principal obligor as is reasonable
under the circumstances to ascertain whether the principal obligor claims
any defenses; and
(b) if the secondary obligor gives the principal obligor notice of the obli-
gee's claim and an opportunity to defend against it, the principal obligor is
bound by the resolution of the obligee's claim and, therefore, performance
by the secondary obligor, upon either judgment obtained by the obligee or a
reasonable settlement, is not performance with notice of a defense available
to the secondary obligor.
RESTATEMENT (THIRD) OF SURETYSHIP § 20 (Tent. Draft No. 2).
55. Id. § 20(d)(1).
56. Id. § 20(1)(e)-(f).
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perform or settle the secondary obligation despite those defenses
was reasonable, then the principal has a duty of reimbursement.5"
This is of concern to the surety because very often the surety may
be placed under considerable pressure by claimants or obligees
under the threats of debarment or bad faith actions.
Under subsection 20(2)(a), the surety is deemed to have notice
of any defense of the principal which reasonable inquiry would
have revealed.58 The Reporter in comment f to section 20 notes
that "the rule in subsection (2)(a) rejects the view stated in many
cases that the secondary obligor is entitled to assume the enforce-
ability of the underlying obligation and, therefore, that the burden
is on the principal obligor to make certain that the secondary obli-
gor has notice of a defense. ' 59 Although the surety would want to
make a reasonable inquiry, the determination of what is reasonable
under the circumstances is likely to be the subject of many law-
suits. Because the reasonableness of an inquiry will likely be a fac-
tual question, the outcome will more often than not depend on a
jury's factual determination-a situation apt to place the corporate
surety at peril.
From the surety's point of view, anything that could lead to
more litigation, and to factual rather than legal issues at trial, is
not only likely to increase the expense but is also a very dangerous
development. The practical effect of such rules is to 1) increase the
costs of suretyship; 2) force sureties to amend collateral and in-
demnity agreements so as to eliminate these duties; and 3) ulti-
mately make it more difficult for principal obligors to obtain sure-
tyship. Therefore those who are able to obtain suretyship will be
forced to do so at a higher cost. In order to minimize the cost of
litigation it is important for the surety to attempt to have these
reimbursement/indemnity matters resolved by summary judgment
as a matter of law, rather than having the outcome turn on the
determination of complex factual matters decided by a jury In ad-
dition to minimizing the costs and likelihood of litigation, the out-
come of any dispute will be more readily predicted. Both of these
57. Id.
58. Id. § 20(2)(a).
59. Id. § 20 reporter's note, cmt. f.
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factors will significantly affect the availability and cost of surety
bonds.
Some are concerned with the need to protect an unsophisticated
principal obligor from a surprising result. One can understand such
a concern in connection with negotiable instruments. The various
rules developed under Article 3 of the Uniform Commercial Code,
in fact, seek to protect the unsophisticated principal obligor of a
negotiable instrument.6 0 With respect to surety bonds, however,
these concerns do not seem to be significant. The principal obligor
usually seeks out, signs, and then delivers the bond to the obligee.
Thus, it is hard to conceive of a situation in which the principal
obligor can legitimately claim to have been surprised by the appli-
cation of normal suretyship principals in the bond arena.
In fact, in those states where surety bonds are deemed covered
under unfair claim practices acts, the obligations of the surety to
the obligee are treated the same as the obligations of an insurer to
its insured. 1 Although the surety undoubtedly would want to in-
quire of its principal and give notice the day it receives a claim, the
surety has a much stricter duty of good faith and fair dealing to
the obligee than does the principal obligor. The reasonableness of
defenses being asserted and the time limitations imposed upon a
surety are much more stringent. The changes suggested by the pro-
posed Restatement further increase the dangers to the surety and
the likelihood that a principal obligor will sit back and take pot
shots at the surety challenging its payment and right to reim-
bursement.
Section 22 provides for restitution to the surety in those circum-
stances when the surety may not be entitled to reimbursement.62
The theory is that to the extent the principal obligor is relieved of
60. See U.C.C. § 3-605 (1990).
61. See, e.g., Szarkowski v. Reliance Ins. Co., 404 N.W.2d 502, 504-05 (N.D. 1987).
62. Restitution
The secondary obligor is entitled to restitution from the principal obligor to
the extent that the secondary obligor's performance of the secondary obliga-
tion, or settlement with respect to it, relieves the principal obligor of its duty
pursuant to the underlying obligation, if either:
(a) the principal obligor was not charged with notice of the secondary
obligation; or
(b) the secondary obligor was not under a business compulsion to per-
form and, at the time of performance, the secondary obligor had notice of a
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his obligation, he has been enriched by the surety's performance.6 3
This section covers two events, the first of which is when the prin-
cipal obligor was not charged with notice of the secondary obliga-
tion, 4 and the second is when the secondary obligor was not under
a business compulsion to perform and had a defense that was not
available to the principal obligor. 5
As previously stated, it is highly unlikely that the principal obli-
gor of a surety bond will not be charged with notice of the second-
ary obligation. However, the surety is more likely to be involved in
the second situation, in which the secondary obligor was not under
a business compulsion and had a defense to the secondary obliga-
tion that was unavailable to the principal obligor. Clearly, as
pointed out in the comments and illustrations to section 22, the
secondary obligor's performance is not likely intended to be a gift
to the principal obligor.6 6 Therefore, even if a court does not agree
that avoidance of the cost and uncertainty of litigation and other
circumstances amounts to a business compulsion, the surety will
still be entitled to restitution. 7 This result is in accord with the
standard terms of most indemnity agreements, which provide for
the surety's right to make settlements when it deems such a course
of action to be "expedient." These indemnity agreement provisions
have been upheld by the courts.68 The only exception to their en-
forcement arises when the payment has been made through fraud
or lack of good faith on the part of the surety 69
In dealing with license and permit bonds, for which there can be
many claimants, the surety should, by way of subrogation under
section 23, succeed to the rights of each of the claimants that it
pays.70 Illustration 3 to section 23 states that the surety is not enti-
defense to the secondary obligation that was not available to the principal
obligor as a defense to the underlying obligation.
RESTATEMENT (THIRD) OF SURETYSHIP § 22 (Tent. Draft No. 2).
63. Id. § 22 cmt. a.
64. Id. § 22(a).
65. Id. § 22(b).
66. Id. § 22 cmt. c, illus. 2.
67. Id.
68. See, e.g., Fidelity & Deposit Co. v. Bristol Steel & Iron Works, Inc., 722 F.2d 1160,
1163 (4th Cir. 1983).
69. See Engbrock v. Federal Ins. Co., 370 F.2d 784, 786 (5th Cir. 1967).
70. When Secondary Obligor Has a Right of Subrogation
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tied to subrogation unless all claims are satisfied,71 but when there
are multiple claims by multiple beneficiaries of the bond, the
surety would acquire the rights of those claimants who were paid
in full. When the duty of the surety is conditioned upon the de-
fault of the principal on the underlying obligation, performance by
the surety in the absence of the principal's default will not entitle
the surety to subrogation. 72 However, once again, the standard in-
demnification agreements give the surety the right to make settle-
ment of the claim in good faith, so that indemnification rights are
obtained by the surety in settlement of a claimed default as long as
such settlement was made in good faith and without regard to
whether such default is ultimately approved. Fidelity & Deposit
Co. v. Bristol Steel & Iron Works, Inc.73 and Fidelity & Deposit
Co. v. Fleischer74 both dealt with the application of the indemnity
agreement to such situations, and both are instructive. Both cases
held that the rights of the principal to contest the default were
preserved notwithstanding the settlement of the surety 71
IV SURETYSHIP DEFENSES
The defenses available to the surety are, of course, of the utmost
importance in connection with any type of bonding obligation.
Before looking at the various sections on suretyship defenses in the
Restatement, whether it be "Impairment of Secondary Obligor's
Recourse" under section 3 3,7e "Release of Underlying Obligation"
(1) Upon total satisfaction of the underlying obligation, the secondary obli-
gor is subrogated to all rights of the obligee with respect to the underlying
obligation to the extent that performance of the secondary obligation contrib-
uted to the satisfaction.
(2) For purposes of subsection (1), if the secondary obligor has been dis-
charged from the secondary obligation pursuant to §§ 35-39, the underlying
obligation is treated as satisfied to the extent of that discharge.
RESTATEMENT (THIRD) OF SURETYSHIP § 23 (Tent. Draft No. 2).
71. Id. cmt. b, illus. 3.
72. Id. cmt. c.
73. 722 F.2d 1160 (4th Cir. 1983).
74. 772 S.W.2d 809 (Mo. Ct. App. 1989).
75. See Bristol Steel, 722 F.2d at 1163; Fleischer, 722 S.W.2d at 818.
76. Impairment of Secondary Obligor's Recourse.
(1) The duty of the secondary obligor to perform the secondary obligation
is subject to the condition that the obligee refrain from impairing the recourse
of the secondary obligor against the principal obligor.
12111993]
WILLIAM AND MARY LAW REVIEW [Vol. 34:1195
under section 35,'7 or "Burden of Persuasion" under section 43,78
we need to consider whether there is a difference between types of
surety obligations and the business circumstances under which the
(2) Acts that impair the recourse of the secondary obligor against the prin-
cipal obligor include:
(a) release of the principal obligor with respect to the underlying obliga-
tion, as further described in § 35;
(b) extension of time granted to the principal obligor to perform the
underlying obligation, as further described in § 36;
(c) other modification of the underlying obligation, as further described
in § 37;
(d) impairment of collateral, as further described in § 38; and
(e) any other act that impairs the principal obligor's duty of perform-
ance (§ 17), the principal obligor's duty to reimburse (§§ 18-21), or the sec-
ondary obligor's right of restitution (§ 22) or subrogation (§§ 23-27), as
further described in §39.
(3) If the obligee impairs the recourse of the secondary obligor against the
principal obligor, the secondary obligor is discharged from any unperformed
portion of the secondary obligation to the extent set forth in §§ 35-39.
(4) If the obligee impairs the recourse of the secondary obligor against the
principal obligor
(a) after the secondary obligor performs that portion of the secondary
obligation; or
(b) before the secondary obligor performs a portion of the secondary
obligation, if the secondary obligor performs:
(i) without knowledge of such act;
(ii) for the benefit of an intended beneficiary who can enforce the
secondary obligation notwithstanding the impairment of recourse; or
(iii) under business compulsion; then the secondary obligor has a
claim against the obligee with respect to any portion of the secondary
obligation that has been performed to the extent that such impairment
would have discharged the secondary obligor with respect to that
performance.
RESTATEMENT (THIRD) OF SURETYSHIP § 33 (Tent. Draft No. 2).
77. Release of Underlying Obligation
To the extent that the obligee releases the principal obligor from its duties
pursuant to the underlying obligation:
(a) if the principal obligor is charged with notice of the secondary obli-
gation (§ 16), the principal obligor is also released from the corresponding
duties, owed to the secondary obligor, of performance and reimbursement
unless the terms of the release effect a preservation of the secondary obli-
gor's recourse (§ 34);
(b) the secondary obligor is discharged from any unperformed duties
pursuant to the secondary obligation unless:
(i) the terms of the release effect a preservation of the secondary ob-
ligor's recourse (§ 34); or
(ii) the language or circumstances of the release otherwise show the
obligee's intent to retain its claim against the secondary obligor;
1212
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obligations are given. As noted previously, with miscellaneous
(c) if the secondary obligor is not discharged from its unperformed du-
ties pursuant to the secondary obligation by operation of paragraph (b), the
secondary obligor is discharged from those duties to the extent:
(i) of the value of the consideration for the release;
(ii),that the release of a duty to pay money pursuant to the underly-
ing obligation would otherwise cause the secondary obligor a loss by in-
creasing the difference between the cost to the secondary obligor of per-
forming its duties pursuant to the secondary obligation and the amount
recoverable by the secondary obligor pursuant to its recourse incident to
suretyship status (§§ 17-27) and
(iii) that the release discharges a duty of the principal obligor other
than the payment of money, except to the extent that the obligee estab-
lishes that the discharge of that duty does not increase the difference
between the cost to the secondary obligor of performing its duties pur-
suant to the secondary obligation and the amount recoverable by the
secondary obligor pursuant to its recourse incident to suretyship status
(§§ 17-27);
(d) the secondary obligor has a claim against the obligee to the extent
provided in § 33(4).
Id. § 35.
78. Burden of Persuasion
(1) A secondary obligor claiming discharge from a secondary obligation due
to the obligee's impairment of recourse (§ 33) has the burden of persuasion
with respect to the occurrence of the act constituting the impairment of
recourse.
(2) Except as provided in subsection (3), the burden of persuasion with re-
spect to loss or impairment caused by the act impairing recourse is allocated as
follows:
(a) the burden of persuasion is on the secondary obligor if:
(i) the secondary obligor is in the business of entering into secondary
obligations, received a business benefit for entering into the secondary
obligation, or otherwise was induced to enter into the secondary obliga-
tion by separate consideration that directly benefits the secondary obli-
gor; or
(ii) the act impairing recourse is a modification of the underlying ob-
ligation and the modification is not material;
(b) otherwise, it is presumed that the act impairing recourse caused a
loss or impairment equal to the secondary obligor's liability pursuant to the
secondary obligation and the burden of persuasion as to the non-existence
or lesser amount of such loss is on the obligee.
(3) Notwithstanding subsection (2)(a), if:
(a) the secondary obligor demonstrates prejudice caused by the impair-
ment of recourse and
(b) the circumstances of the case indicate that the amount of loss is not
reasonably susceptible of calculation or requires proof of facts that are not
ascertainable, it is presumed that the act impairing recourse caused a loss
or impairment equal to the secondary obligor's liability pursuant to the sec-
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bonds, one is not dealing with a situation in which the principal is
unaware of the existence of the surety "I The principal has sought
out and obtained the bond from the surety for the furtherance of
some business or other purpose. The deal or the business relation-
ship that is the basis of the underlying obligation is one to which
the surety is a stranger. The principal and the obligee set forth
their relationship and the bond guarantees that obligation. This
obligation may be the payment of funds or the actual performance
of some other obligation that may itself be expressed in terms of
money damages. Thus, the fact that one might be dealing with the
payment of money in the event of default, as opposed to the per-
formance of some other act as part of the underlying obligation,
should not be a determinative factor.
Article 3 of the Uniform Commercial Code, which deals with ob-
ligations on negotiable instruments, is based on a strong policy
favoring negotiability SO Thus, the rules for suretyship in those sit-
uations have evolved in a way that enhances negotiability 81 The
situation is entirely different when one is dealing with a surety
bond. Negotiability is not a factor even if the underlying obligation
is a financial guaranty requiring the payment of money Further,
the parties have a very specific understanding and expectation that
the underlying obligation is to be performed only once. If the obli-
gee were to accept something less than full performance by the
principal obligor in full satisfaction of that obligation and were to
execute a release, then the secondary obligation would also be re-
leased.8 2 It is hard to imagine the circumstances in which the obli-
gee would release the principal on a surety bond while expecting
that the surety would still be obligated to perform the underlying
obligation.
For example, consider under what circumstances the Bureau of
Customs would release the principal on a customs bond from du-
ties and penalties owed with a reasonable expectation that it could
ondary obligation and the burden of persuasion as to the lesser amount of
such loss is on the obligee.
Id. § 43.
79. See supra text accompanying note 46.
80. See General Invest. Corp. v. Angelim, 278 A.2d 193, 198-99 (N.J. 1971).
81. See U.C.C. § 3-605 (1990).
82. ARTHUR A. STEARNS, THE LAW OF SURETYSHIP § 6.42, at 174 (5th ed. 1951).
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still proceed against the surety to enforce the obligation. In the
first place, the Bureau procedures are set up to make demand upon
the surety very quickly 83 In the same context, consider whether
the obligee on a supersedeas bond or a court in connection with a
court fiduciary bond would discharge the principal and seek to re-
cover from the surety Even if the principal is insolvent, there is no
commercially practical reason for taking such action. The obligee
would have to be very certain that it was not in some way prejudic-
ing the surety's subrogation rights. Even more importantly, the
commercial practicality of the matter is that if the principal is not
paying, the obligee merely proceeds against the surety That is the
purpose of the bond, and it would not be in the obligee's interest
to engage in negotiations that would result in a release of the prin-
cipal with money still owed to the obligee.
On the other hand, if the principal obligor and the obligee were
involved in a dispute concerning the underlying obligation, and it
was likely that the principal would be unable to satisfy the obliga-
tion, the principal and obligee might enter into an agreement
whereby they agreed on the amount owed and the principal was
released from all obligations. The surety would be bound by their
agreement and would be responsible for paying it.84 Even if such a
collusive settlement were not reached, the mere fact that the rule
exists under the provisions of section 35 of the Restatement makes
it likely that a desperate principal would be able to leverage the
surety to his own advantage.
For example, let us assume that we are dealing with a utilities
bond and a utility bill of $1,000 is disputed by the principal. Fur-
ther, assume that the principal is unable to pay anything beyond
$500 but can, through his books, records, and testimony, establish
that the bill should be reduced by $500. The principal and the ob-
ligee might reach an agreement in which the principal would pay
the $500 to the obligee, who would then release the principal while
preserving its rights against the surety The obligee would have
rights against the surety because as part of its agreement with the
principal, the principal would concede that the entire $1,000 bill
83. Se supra notes 33-38 and accompanying text.
84. See Maryland Casualty Co. v. John F Rees Co., 50 N.E.2d 347, 349-50 (Ohio Ct. App.
1942).
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was due and payable. Because the surety is a stranger to the un-
derlying transaction, it would be very difficult to develop and
prove the facts necessary to support the surety's contention that
the bill should be reduced to the proper $500 amount. Further, it
is unlikely that the surety would ever even find out that the princi-
pal had valid defenses.
Under the rules of section 35, the principal would be able to
avoid the surety's subrogation rights, and the surety, to its
prejudice, would have to pay $500 which, in fact, is not due.8 5 The
difficulty in establishing the defense is compounded by section 43,
which places the burden of persuasion in such circumstances upon
the surety 86
Because the principal obligor is in financial distress and has
nothing to lose and much to gain-i.e., forgiveness of debt without
the stigma of bankruptcy-the application of the rules under sec-
tion 35 would seem to encourage collusive settlements and fraud
on the surety Absent a collusive settlement, why would the obligee
not merely reject such an offer and make demand for $1,000 from
the secondary obligor, who could then proceed against the princi-
pal obligor for reimbursement to the extent possible' The second-
ary obligor under the circumstances might be willing to allow the
release of the principal, but there is no reason why it should not
decide for itself.
In the real world, insolvent principals will seize upon any lever-
age against those to whom they have obligations. This may include
threatening to confess judgment, or threatening to waive good de-
fenses to the underlying obligation that would be known to or
provable only by the principal. The difficulty of proving and suc-
cessfully asserting such defenses in litigation will make suretyship
more difficult and expensive to obtain. The policies of protecting
unsophisticated principals from surprising results and minimizing
litigation are not advanced either by allowing the release of the
underlying obligation without also releasing the surety or by im-
posing a burden of persuasion upon the surety Both rules are apt
to increase litigation and as indicated previously, are contrary to
the expectations of all the parties to a bond.
85. See RESTATEMENT (THIRD) OF SURETYSHIP § 35(a) (Tent. Draft No. 2, 1993).
86. Id. § 43(1).
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As stated in the comments to section 34 of the Restatement, al-
lowing an obligee who takes an action that would otherwise dis-
charge the surety by reason of impairment of recourse to prevent
the discharge by simply announcing that it is reserving its rights
against the surety does not make sense and is not good policy 87
The problem with allowing such a reservation of rights in the
surety bond context is that the principals would be surprised that
the secondary obligor still had an obligation, because it is reasona-
ble for the principal to expect that its release discharged the un-
derlying obligation and, thus, the secondary obligor's obligation
also.8  Further, with the execution of a standard indemnity agree-
ment, any agreement signed by the principal obligor that preserves
recourse against the surety will have the effect of keeping alive the
surety's rights under the indemnity agreement. 9
Again, it would seem that, other than to encourage fraud against
the surety, there is no reason to allow the preservation of recourse
against the secondary obligor when the principal obligor no longer
has an obligation. In one of the illustrations in section 34, a princi-
pal obligor cancelled his plans to obtain a job that would have pro-
vided funds to pay back the secondary obligor.90 In this situation,
the surety arguably may be discharged from its secondary obliga-
tion to the extent that the decision to forego the job caused the
surety a loss.91 Although this is a theoretical possibility, in the real
world and especially in the surety bond arena, this loss would be
difficult or impossible to prove. There is no compelling reason to
encourage the release of the principal obligor without the concur-
rent release of the secondary obligor unless the secondary obligor
specifically consents.
With respect to section 35, although I do not wish to belabor the
points already raised, I must emphasize that the traditional rule
that the secondary obligor is discharged by the obligee's release of
the principal obligor should not be in any way impaired in the
surety bond arena. Article 3 of the Uniform Commercial Code ap-
87. See id. § 34 cmt. a.
88. LAURENCE P. SIMPSON, HANDBOOK ON THE LAW OF SURETYSHIP § 64, at 303-04 (1950).
89. See id. at 304-06.
90. RESTATEMENT (THIRD) OF SURETYSHIP § 34 cmt. a, illus. 2 (Tent. Draft No. 2).
91. Id.
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plies a different rule.2 The Article 3 policy of encouraging and not
impairing negotiability certainly warrants such a result. In the
surety bond arena, however, the entire undertaking, the formality
of the documentation, and the business context dictate. that if the
obligation of the principal ceases, then the obligation of the surety
ought to cease also. Again, remember that indemnity agreements
are formulated to assure that this result is reached, notwithstand-
ing a purported reservation or preservation of recourse against the
surety If the Restatement promulgates a policy of allowing dis-
charge of the principal without concurrent discharge of the surety,
it will tend to create difficulties for the surety and may actually
promote fraudulent conspiracies between the obligee and the prin-
cipal to the detriment of the surety The reason given for the Re-
statement's blanket rule is that the release of the principal obligor
is unlikely to harm the secondary obligor.93 This reasoning avoids
the fact that the obligee is entitled to only one performance, and if
the obligee grants a release of that obligation, then he should be
barred from pursuing the surety
A final word should be added concerning proposed Restatement
section 43, "The Burden of Persuasion." Again, unless there is a
good reason for allowing the release of the principal without the
release of the surety (as in the case of a negotiable instrument),
placing the burden of proving impairment of recourse upon the
surety will result in commercial impracticability Although subsec-
tion 43(3) provides some relief to the surety when the secondary
obligor can demonstrate prejudice "caused by the impairment of
recourse" and "the circumstances of the case indicate that the
amount of loss is not reasonably susceptible of calculation or re-
quires proof of facts that are not ascertainable," 94 these provisions
do not adequately address the problems faced by the surety on a
surety bond.
Since miscellaneous surety bonds often guarantee underlying ob-
ligations to pay money which are obviously susceptible to calcula-
tion, subsection 43(3) does not address adequately the surety's
92. U.C.C. § 3-605(b) (1990) ("Discharge of the obligation of a party to pay an instru-
ment does not discharge the obligation of an indorser or accommodation party having a
right of recourse against the discharged party.").
93. See RESTATEMENT (THIRD) OF SURETYSHIP § 35 cmt. e (Tent. Draft No. 2).
94. Id. § 43(3)(a)-(b).
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concerns. The section does not recognize the fundamental differ-
ences between a bond and a negotiable instrument and the formal-
ities of their execution and the expectations of the parties. Relief
under subsection 43(3) would require very difficult proof and
would likely result in little relief. In the practical business situa-
tions involved in the miscellaneous bond arena, we could expect
this section to be a fertile ground for litigation.
Although, as indicated in the comments to section 43, the courts
have articulated the difference between gratuitous and compen-
sated sureties, 5 and despite the fact that the compensated surety
needs no special assistance, the mere fact that the surety has re-
ceived a business benefit does not change the fact that the surety
is a stranger to the primary obligation and should not be placed at
undue risk for the benefit of the principal obligor. The surety bond
enables the principal obligor to enter into its business arrangement
with the obligee, and the fact that the surety is compensated
should be relevant as to the rights and duties between the surety
and the obligee only; compensation is not relevant to the question
of the surety's rights and remedies against the principal. Further,
to allow a discharge of the secondary obligor as a result of the dis-
charge of the principal does not constitute a windfall for the sec-
ondary obligor. If the release acts as a windfall for anyone, it is the
principal obligor. If such a windfall is the purpose and desire of the
obligee, it should not be allowed to accomplish such a result at the
expense of the surety After all, the business relationship between
the principal and the obligee is what gave rise to the suretyship in
the first place.
V CONCLUSION
As has been indicated throughout, it is impossible to classify
miscellaneous surety bonds. The very name indicates that a wide
variety of obligations are being guaranteed by these bonds. In the
foreword to Tentative Draft Number Two, Geoffrey C. Hazard, Jr.,
Director of the American Law Institute, points out "how account
has been taken of differences between suretyship transactions
when the underlying obligation is to pay money-the commercial
95. Id. § 43 cmt. b; Equitable Say. & Loan Ass'n v. Jones, 522 P.2d 217 (Or. 1974).
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context-and those when the underlying context is performance of
the task-the construction industry context."96 By now, the reader
should understand that dividing suretyship into two worlds-the
commercial context and the surety bond context-cannot be done
on the basis of the dichotomy of the obligation to pay money ver-
sus the performance of a task. As miscellaneous surety bonds
demonstrate very vividly, the surety bond obligation is often the
payment of money, yet the expectations of the parties to a surety
bond are vastly different from those of the parties involved in a
commercial transaction governed by Article 3 of the Uniform Com-
mercial Code. Thus, the provisions which would be written to give
protection to the construction bond surety must necessarily be ex-
tended to the miscellaneous bond surety What miscellaneous
surety bonds do have in common, however, is the tripartite rela-
tionship of principal obligor, secondary obligor, and obligee, and
the expectation that once the underlying obligation has been ful-
filled to the satisfaction of the obligee, the secondary obligor/
surety has no further obligation. In the language of the surety
claim attorney, the release of the principal constitutes the release
of the surety
96. RESTATEMENT (THIRD) OF SURETYSHIP IX (Tent. Draft No. 2).
[Vol. 34:11951220
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APPENDIX A
Fidelity and Deposit Company
HOME OFFICE OF MARYLAND BALTIMORE, MD. 21203
License and/or Permit Bond.
KNOW ALL MEN BY THESE PRESENTS:
That we, .......... .......................................... . ..............
as Principal, and FIDnLITY AND DEPOSITCOMPANY OF MARYLAND, incorporated under the laws of the State of Maryland.
with principal office P.O. Box 1227, Baltimore, Maryland 21203, as Surety, are held and firmly bound unto
as Obligee,
In penal sutm of.- _.- __ -.Dollars,
lawful money of the United States, for which payment, well and truly to be made, we bind ourselves, our heirs, ex-
ecutors, administrators, successors and assigns, jointly and severally, firmly, by these presents.
WHEREAS, the above bounden Principal has obtained or Is about to obtain from the said Obligee a license or
permit for_.
................. and the term of said license or permit is as indicated
opposite the block checked below:
o Beginning the -...............day of .............. ..... 19.-.., and
ending the _ ..... . . ... .day o.1 ..
0" Continuous, beginnng ___...........day of .1 _
WHEREAS , the Principal is required by law to file with ..................... ....................
a bond for the above indicated term and conditioned as hereinafter set forth.
NOW, THEREFORE, THE CONDITION OF THIS OBLIGATION IS SUCH, That if the above bounden Prin-
cipal as such licensee or pernittee shall indemnify said Obligee against all loss, costs, expenses or damage to it caused
by said Principal's non-compliance with or breach of any laws, statutes, ordinances, rules or regulations pertaining
to such license or permit issued to the Principal, which said breach or non-compliance shall occur during the term
of this bond, then this obligation shall be void, otherwise to remain in full force and effect.
PROVIDED, that if this bond is for a fixed term, it may be continued by Certificate executed by the Surety hereon- and
PROVIDED FURTHER, that regardless of the number ofyears this bond shall continue or be continued in force
and of the number of prcmiums that shall be payable or paid the Surety shall not be liable hereunder for a larger amount.
in the aggregate, than the amount of this bond, and
PROVIDED FURTHER, that if this is a continuous bond and the Surety shall so elect, this bond may be cancelled
by the Surety as to subsequent liability by giving thirty (30) days notice in writing to said Obligcc.
Signed. scaled and dated the .................................day of. .. . ..............................19.....
Principal
By ..... .... .. ............. .............................
FIDELITY AND DEPOSIT COMPANY OF MARYLAND
Attorney-m-Fact
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No . .....................
License and/or Permit Bond
Effective ............
On . ......... . ...........
Ta





DEPARTMENT OF THE IREASURY
UNITED STATES CUSTOMSSERVICE
NOTICE OF PENALTY R LIO UIDATED DAMAGES INCURRED
AND DEMAND FOR PAYMENT









BROKER Nt1 1FARLVh -
DEMAND IS HEREBY MADE FOR PAYMENTOF S 59 794.00 rereentn
ICInssIsd agalnl You 1OMIDIatiOn 01 ISw re&uiin. or b5.h of bond.S s..I forh blOon
Penalfflsn o0l LiquIOsI nOesIM9l
FAILURE TO FILE ENTRY SUMMARY AND/OR PAY PROPER DUTY AMOUNT.
TIE ENTRY SUMMARY POR ENTRY NIIMBER 81300101201
WAS ntF ON 05/25/B8
BUT HAS ?OT BEEN FTLFD-
MITIGATION WILL NOT BE CONSIDERED UNTIL THE ENTRY SUMMARY HAS BEEN ACCEPTED.
RELIEF- NONE TO PRINCIPAL
EXHIBIT 3
FORM 5955A - Addressed to Surety
Formal Demand on Surety
LAW OR REGULATION VIOLATED S OND BREACHED
I9CFRI42.1gI HASTC IMPORTATION AND ENTRY BOND
398735385
DE CITION OF BOND FormNumber Amount O o
ofl ny) 398735385 s S200. 000 11/25S/8 7
Name and Add¢ressl of Principal In Bond D I VISITON
Name and Adore so of Surety on Bond INSURANCE CO. I Surty IdlflcatlOVI NO.
SItF.'T'Y CL.TAIMS . 741
If you IeI there are extenuating circumstances. you hanrg the right to object to the above action. Your petition shouid fzpisin wty YOU
should not be penaKizd for the cited vilation. Write the petition as a Wate( of In legal form; submit Is (dupilcate) (tiipiidlt*),
addressed to the Commsaionerof Customs, and forward 0t the District DIrectorof Customs at
DISTRICT DTIPECTOR PAZA NINE BLDG. 55 ERIEVIEW PL 6TH FL. CLEVELAND. OH 441
Unles Ih aunn! hailm IVmnded isstd Ote 1illltlln1., .110 IV. Rl.a Itn Winnue I TIME LIMIT FOR PAYMENT O
MIt~l~a. af ESllOmS Sll~n Se Iralt line Ul Imft, runter on 05 IS lm In csnna.J IPILIN. PETITION 705 REIEl 30luo ithl y0* ons lia m u IR itWillS r tafrrns to Ima Uni~C state Atla n . {I fto the Inats af tIl eseOn -l 
Signature Title Date
HILTON B. DUCKWORTH PORT DIRECTOR 09/27/90
By
Customs Font ISnSA (012386)
1993] 1223
